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THE ROLE OF
THE BOARD OF DIRECTORS IN ENRON’S COLLAPSE

SUBCOMMITTEE INVESTIGATION

On December 2, 2001, Enron Corporation, then the seventh largest publicly traded
corporation in the United States, declared bankruptcy. That bankruptcy sent shock waves
throughout the country, both on Wall Street and Main Street where over half of American families
now invest directly or indirectly in the stock market. Thousands of Enron employees lost not only
their jobs but a significant part of their retirement savings; Enron shareholders saw the value of their
investments plummet; and hundreds, if not thousands of businesses around the world, were turned
into Enron creditors in bankruptcy court likely to receive only pennies on the dollars owed to them.

On January 2, 2002, Senator Carl Levin, Chairman of the Permanent Subcommittee on
Investigations and Senator Susan M. Collins, the Ranking Minority Member, announced that the
Subcommittee would conduct an in-depth investigation into the collapse of the Enron Corporation.
The following month the Subcommittee issued over 50 subpoenas to Enron Board members, Enron
officers, the Enron Corporation and the Arthur Andersen accounting firm. Over the next few
months, additional subpoenas and document requests were directed to other accounting firms and
financial institutions. By May 2002, the Subcommittee staff had reviewed over 350 boxes of
documents, including the available meeting minutes, presentations and attachments for the full
Board and its Finance and Audit Committees. The Subcommittee staff also spoke with
representatives of Enron Corporation and Andersen, as well as numerous financial institutions and
experts in corporate governance and accounting.

During April 2002, the Subcommittee staff interviewed thirteen past and present Enron
Board members, none of whom had previously been interviewed by the U.S. Department of Justice,
Federal Bureau of Investigation, or the Securities and Exchange Commission. These lengthy
interviews, lasting between three and eight hours, were conducted with the following Enron Board
members: Robert A. Belfer; Norman P. Blake, Jr.; Ronnie C. Chan; John H. Duncan; Dr. Wendy
L. Gramm; Dr. Robert K. Jaedicke; Dr. Charles A. LeMaistre; Dr. John Mendelsohn; Paulo Ferraz
Pereira; Frank Savage; Lord John Wakeham; Charls Walker; and Herbert S. Winokur, Jr. All Board
members appeared voluntarily, and all were represented by the same legal counsel.

On May 7,2002, the Subcommittee held a hearing on the role and responsibility of the Enron
Board of Directors to safeguard shareholder interests and on its role in Enron’s collapse and
bankruptcy. Two panels of witnesses testified under oath. The first panel consisted of five past and
present Enron Board members, including the current Board Chairman and the past Chairmen of the
key Board Committees. The witnesses were as follows:

Norman P. Blake, Jr. (1994 - 2002), Interim Chairman of the Enron Board and former
member of the Enron Finance and Compensation Committees, has extensive corporate,
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Board and investment experience, including past service on the Board of General Electric
and current service as Audit Committee Chairman of the Board of Owens Corning;

John H. Duncan (1985 - 2001), former Chairman of the Enron Executive Committee, has
extensive corporate and Board experience, including helping to found and manage Gulf and
Western Industries;

Herbert S. Winokur, Jr. (1985 - 2002), current Board member, former Chairman of the
Finance Committee, and former member of the Powers Special Committee, holds two
advanced degrees from Harvard University and has extensive corporate, Board and
investment experience;

Dr. Robert K. Jaedicke (1985 - 2001), former Chairman of the Enron Audit and Compliance
Committee, is Dean Emeritus of the Stanford Business School and a former accounting
professor; and

Dr. Charles A. LeMaistre (1985 - 2001), former Chairman of the Enron Compensation
Committee, is former President of the M.D. Anderson Cancer Center, a large, well-respected
and complex medical facility in Texas.'

The second panel consisted of three experts in corporate governance and accounting;:
Robert H. Campbell is former Chairman of the Board and Chief Executive Officer of
Sunoco, Inc., and current Board member at Hershey Foods, CIGNA, and the Pew Charitable

Trusts;

Charles M. Elson is Director of the Center for Corporate Governance, University of
Delaware and a former member of the Board of Sunbeam Corporation; and

Michael H. Sutton is the former Chief Accountant of the Securities and Exchange
Commission from 1995 to 1998.

SUBCOMMITTEE FINDINGS

'"Two Enron Directors, Mr. Blake and Mr. Winokur, who were members of the Board at the time of the May
7 hearing, resigned from the Enron Board on June 6, 2002.
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Based upon the evidence before it, including over one million pages of subpoenaed
documents, interviews of thirteen Enron Board members, and the Subcommittee hearing on May 7,
2002, the U.S. Senate Permanent Subcommittee on Investigations makes the following findings with
respect to the role of the Enron Board of Directors in Enron’s collapse and bankruptcy.

(1) Fiduciary Failure. The Enron Board of Directors failed to safeguard Enron
shareholders and contributed to the collapse of the seventh largest public company in the
United States, by allowing Enron to engage in high risk accounting, inappropriate conflict
of interest transactions, extensive undisclosed off-the-books activities, and excessive
executive compensation. The Board witnessed numerous indications of questionable
practices by Enron management over several years, but chose to ignore them to the detriment
of Enron shareholders, employees and business associates.

(2) High Risk Accounting. The Enron Board of Directors knowingly allowed Enron to
engage in high risk accounting practices.

(3) Inappropriate Conflicts of Interest. Despite clear conflicts of interest, the Enron Board
of Directors approved an unprecedented arrangement allowing Enron’s Chief Financial
Officer to establish and operate the LJM private equity funds which transacted business with
Enron and profited at Enron’s expense. The Board exercised inadequate oversight of LIM
transaction and compensation controls and failed to protect Enron shareholders from unfair
dealing.

(4) Extensive Undisclosed Off-The-Books Activity. The Enron Board of Directors
knowingly allowed Enron to conduct billions of dollars in off-the-books activity to make its
financial condition appear better than it was and failed to ensure adequate public disclosure
of material off-the-books liabilities that contributed to Enron’s collapse.

(5) Excessive Compensation. The Enron Board of Directors approved excessive
compensation for company executives, failed to monitor the cumulative cash drain caused
by Enron’s 2000 annual bonus and performance unit plans, and failed to monitor or halt
abuse by Board Chairman and Chief Executive Officer Kenneth Lay of a company-financed,
multi-million dollar, personal credit line.

(6) Lack of Independence. The independence of the Enron Board of Directors was
compromised by financial ties between the company and certain Board members. The Board
also failed to ensure the independence of the company’s auditor, allowing Andersen to
provide internal audit and consulting services while serving as Enron’s outside auditor.

SUBCOMMITTEE RECOMMENDATIONS
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Based upon the evidence before it and the findings made in this report, the U.S. Senate
Permanent Subcommittee on Investigations makes the following recommendations.

(1) Strengthening Oversight. Directors of publicly traded companies should take steps to:

(a) prohibit accounting practices and transactions that put the company at high risk of
non-compliance with generally accepted accounting principles and result in misleading
and inaccurate financial statements;

(b) prohibit conflict of interest arrangements that allow company transactions with a
business owned or operated by senior company personnel;

(c) prohibit off-the-books activity used to make the company’s financial condition appear
better than it is, and require full public disclosure of all assets, liabilities and activities
that materially affect the company’s financial condition;

(d) prevent excessive executive compensation, including by --

(1) exercising ongoing oversight of compensation plans and payments;

(i1) barring the issuance of company-financed loans to directors and senior officers
of the company; and

(ii1) preventing stock-based compensation plans that encourage company personnel
to use improper accounting or other measures to improperly increase the company
stock price for personal gain; and

(e) prohibit the company’s outside auditor from also providing internal auditing or
consulting services to the company and from auditing its own work for the company.

(2) Strengthening Independence. The Securities and Exchange Commission and the self-
regulatory organizations, including the national stock exchanges, should:

(a) strengthen requirements for Director independence at publicly traded companies,
including by requiring a majority of the outside Directors to be free of material financial
ties to the company other than through Director compensation;

(b) strengthen requirements for Audit Committees at publicly traded companies,
including by requiring the Audit Committee Chair to possess financial management or
accounting expertise, and by requiring a written Audit Committee charter that obligates
the Committee to oversee the company’s financial statements and accounting practices
and to hire and fire the outside auditor; and

(c) strengthen requirements for auditor independence, including by prohibiting the
company’s outside auditor from simultaneously providing the company with internal
auditing or consulting services and from auditing its own work for the company.



BACKGROUND

Fiduciary Obligations of Boards of Directors. In the United States, the Board of Directors
sits at the apex of a company’s governing structure. A typical Board’s duties include reviewing the
company’s overall business strategy; selecting and compensating the company’s senior executives;
evaluating the company’s outside auditor; overseeing the company’s financial statements; and
monitoring overall company performance. According to the Business Roundtable, the Board’s
“paramount duty” is to safeguard the interests of the company’s shareholders.

Directors operate under state laws which impose fiduciary duties on them to act in good
faith, with reasonable care, and in the best interest of the corporation and its shareholders. Courts
generally discuss three types of fiduciary obligations. As one court put it:

“Three broad duties stem from the fiduciary status of corporate directors: namely, the duties
of obedience, loyalty, and due care. The duty of obedience requires a director to avoid
committing ... acts beyond the scope of the powers of a corporation as defined by its charter
or the laws of the state of incorporation. ... The duty of loyalty dictates that a director must
act in good faith and must not allow his personal interest to prevail over the interests of the
corporation. ... [T]he duty of care requires a director to be diligent and prudent in managing
the corporation’s affairs.?

In most states, directors also operate under a legal doctrine called the “business judgment
rule,” which generally provides directors with broad discretion, absent evidence of fraud, gross
negligence or other misconduct, to make good faith business decisions. Most states permit
corporations to indemnify their directors from liabilities associated with civil, criminal or
administrative proceedings against the company. In addition, most U.S. publicly traded
corporations, including Enron, purchase directors’ liability insurance that pays for a director’s legal
expenses and other costs in the event of such proceedings.

Among the most important of Board duties is the responsibility the Board shares with the
company’s management and auditors to ensure that the financial statements provided by the
company to its shareholders and the investing public fairly present the financial condition of the
company. This responsibility requires more than ensuring the company’s technical compliance with
generally accepted accounting principles. According to the Second Circuit Court of Appeals, this
technical compliance may be evidence that a company is acting in good faith, but it is not

2“Statement on Corporate Governance,” The Business Roundtable (9/97) at 3.

*Gearheart Industries v. Smith International, 741 F.2d 707, 719 (5th Cir. 1984).
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necessarily conclusive. The “critical test,” the Court said, is “whether the financial statements as
a whole fairly present the financial position” of the company.*

Over the years, blue ribbon commissions, corporate organizations, and academic scholars
have addressed the fiduciary obligations of Boards of Directors of publicly traded companies,
including their role in ensuring accurate financial statements. In 1999, the Committee of Sponsoring
Organizations of the Treadway Commission issued a report on “Fraudulent Financial Reporting
1987-1997; An Analysis of U.S. Public Companies,” evaluating 200 cases of publicly traded
companies involved in financial statement fraud. Among other findings, the report stated that
companies with fraudulent financial statements appeared to have boards “dominated by insiders”
and “weak” audit committees that rarely met. The report stated that its results “highlight the need
for an effective control environment, or ‘tone at the top’” and urged improvements in companies’
internal controls, governance and ethics.

In 2000, the Blue Ribbon Commission on Improving the Effectiveness of Corporate Audit
Committees issued 10 recommendations identifying best Committee practices at publicly traded
companies. The Commission recommended that all publicly traded companies establish an audit
committee with a formal charter and members who are independent and “financially literate,” at
least one of whom has accounting or financial management expertise. The Commission
recommended that audit committees: (1) evaluate the objectivity and independence of the company
auditor; (2) discuss the “auditor’s judgements about the quality, not just the acceptability, of the
company’s accounting principles as applied in its financial reporting,” including the “clarity of the
company’s financial disclosures and degree of aggressiveness or conservatism of the company’s
accounting principles ...”; (3) determine that the company’s financial statements are “fairly presented
in conformity with generally accepted accounting principles in all material respects”; and (4) discuss
with the auditor “significant [accounting] adjustments, management judgement and accounting
estimates, significant new accounting policies, and disagreements with management.”

The Commission report states: “Board membership is no longer just a reward for ‘making
it” in corporate America; being a director today requires the appropriate attitude and capabilities, and
it demands time and attention.” The report urged boards of directors to “understand and adopt the
attitude of the modern board which recognizes that the board must perform active and independent
oversight to be, as the law requires, a fiduciary for those who invest in the corporation.”

Enron Corporation. Atthe time of Enron’s collapse in December 2001, Enron Corporation
was listed as the seventh largest company in the United States, with over $100 billion in gross
revenues and more than 20,000 employees worldwide. It had received widespread recognition for
its transition from an old-line energy company with pipelines and power plants, to a high tech global
enterprise that traded energy contracts like commodities, launched into new industries like
broadband communications, and oversaw a multi-billion-dollar international investment portfolio.

U.S. v. Simon, 425 F. 2d 796, 805-6 (2nd Cir. 1969), cert. denied, 397 U.S. 1006 (1970)(quoting, in part,
the trial judge). See also 15 USC 77s and 78m (“Every issuer ... shall ... keep books, records, and accounts, which,
in reasonable detail, accurately and fairly reflect the transactions and disposition of the assets of the issuer.”)
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One of Enron’s key corporate achievements during the 1990s was creation of an online
energy trading business that bought and sold contracts to deliver energy products like natural gas,
oil or electricity. Enron treated these contracts as marketable commodities comparable to securities
or commodity futures, but was able to develop and run the business outside of existing controls on
investment companies and commodity brokers. The nature of the new business required Enron’s
access to significant lines of credit to ensure that the company had the funds at the end of each
business day to settle the energy contracts traded on its online system. This new business also
caused Enron to experience large earnings fluctuations from quarter to quarter. Those large
fluctuations potentially affected the credit rating Enron received, and its credit rating affected
Enron’s ability to obtain low-cost financing and attract investment. In order to ensure an
investment-grade credit rating, Enron began to emphasize increasing its cash flow, lowering its debt,
and smoothing its earnings on its financial statements to meet the criteria set by credit rating
agencies like Moody’s and Standard & Poor’s.

Enron developed anumber of new strategies to accomplish its financial statement objectives.
They included developing energy contracts Enron called “prepays” in which Enron was paid a large
sum in advance to deliver natural gas or other energy products over a period of years; designing
hedges to reduce the risk of long-term energy delivery contracts; and pooling energy contracts and
securitizing them through bonds or other financial instruments sold to investors. Another high
profile strategy, referred to as making the company “asset light,” was aimed at shedding, or
increasing immediate returns on, the company’s capital-intensive energy projects like power plants
that had traditionally been associated with low returns and persistent debt on the company’s books.
The goal was either to sell these assets outright or to sell interests in them to investors, and record
the income as earnings which top Enron officials called “monetizing” or “syndicating” the assets.
A presentation made to the Finance Committee in October 2000, summarized this strategy as
follows.” It stated that Enron’s “[e]nergy and communications investments typically do not generate
significant cashflow and earnings for 1-3 years.” It stated that Enron had “[l]imited cash flow to
service additional debt” and “[1]imited earnings to cover dilution of additional equity.” It concluded
that “Ernon must syndicate” or share its investment costs “in order to grow.”

One of the problems with Enron’s new strategies, however, was finding counterparties
willing to invest in Enron assets or share the significant risks associated with long-term energy
production facilities and delivery contracts.® The October 2000 presentation to the Finance
Committee showed that one solution Enron had devised was to sell or syndicate its assets, not to
independent third parties, but to “unconsolidated affiliates” — businesses like Whitewing, LIM,
JEDI, the Hawaiil25-0 Trust and others that were not included in Enron’s financial statements but
were so closely associated with the company that Enron considered their assets to be part of Enron’s

SHearing Exhibit 39, “Private Equity Strategy” (Finance Committee presentation, 10/00).

SAs part of its asset light strategy, during the summer of 2000, Enron worked on a transaction called
“Project Summer” to sell $6 billion of its international assets to a single purchaser in the Middle East. Enron’s
Directors indicated during their interviews that this deal fell through when the purchaser’s key decisionmaker
became ill. Enron then pursued the asset sales on a piecemeal basis, using Whitewing, LIM and others.
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own holdings. The October 2000 presentation, for example, informed the Finance Committee that
Enron had a total of $60 billion in assets, of which about $27 billion, or nearly 50 percent, were
lodged with Enron’s “unconsolidated affiliates.”

All of the Board members interviewed by the Subcommittee were well aware of and
supported Enron’s intense focus on its credit rating, cash flow, and debt burden. All were familiar
with the company’s “asset light” strategy and actions taken by Enron to move billions of dollars in
assets off its balance sheet to separate but affiliated companies. All knew that, to accomplish its
objectives, Enron had been relying increasingly on complicated transactions with convoluted
financing and accounting structures, including transactions with multiple special purpose entities,
hedges, derivatives, swaps, forward contracts, prepaid contracts, and other forms of structured
finance. While there is no empirical data on the extent to which U.S. public companies use these
devices, it appears that few companies outside of investment banks use them as extensively as
Enron. At Enron, they became dominant; at its peak, the company apparently had between $15 and
$20 billion involved in hundreds of structured finance transactions.

Enron Board. In 2001, Enron’s Board of Directors had 15 members, several of whom had
20 years or more experience on the Board of Enron or its predecessor companies. Many of Enron’s
Directors served on the boards of other companies as well. At the hearing, John Duncan, former
Chairman of the Executive Committee, described his fellow Board members as well educated,
“experienced, successful businessmen and women,” and “experts in areas of finance and
accounting.”” The Subcommittee interviews found the Directors to have a wealth of sophisticated
business and investment experience and considerable expertise in accounting, derivatives, and
structured finance.

Enron Board members uniformly described internal Board relations as harmonious. They
said that Board votes were generally unanimous and could recall only two instances over the course
of many years involving dissenting votes. The Directors also described a good working relationship
with Enron management. Several had close personal relationships with Board Chairman and Chief
Executive Officer (CEO) Kenneth L. Lay. All indicated they had possessed great respect for senior
Enron officers, trusting the integrity and competence of Mr. Lay; President and Chief Operating
Officer (and later CEO) Jeffrey K. Skilling; Chief Financial Officer Andrew S. Fastow; Chief
Accounting Officer Richard A. Causey; Chief Risk Officer Richard Buy; and the Treasurer Jeffrey
McMahon and later Ben Glisan. Mr. Lay served as Chairman of the Board from 1986 until he
resigned in 2002. Mr. Skilling was a Board member from 1997 until August 2001, when he resigned
from Enron.

The Enron Board was organized into five committees.

"Hearing Record at 34.
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(1) The Executive Committee met on an as needed basis to handle urgent business matters
between scheduled Board meetings. Its members in 2001 were Mr. Duncan, the Chairman;
Mr. Lay, Mr. Skilling, Mr. Belfer, Dr. LeMaistre and Mr. Winokur.

(2) The Finance Committee was responsible for approving major transactions which, in
2001, met or exceeded $75 million in value. It also reviewed transactions valued between
$25 million and $75 million; oversaw Enron’s risk management efforts; and provided
guidance on the company’s financial decisions and policies. Its members in 2001 were Mr.
Winokur, the Chairman; Mr. Belfer, Mr. Blake, Mr. Chan, Mr. Pereira and Mr. Savage.

(3) The Audit and Compliance Committee reviewed Enron’s accounting and compliance
programs, approved Enron’s financial statements and reports, and was the primary liaison
with Andersen. Its members in 2001 were Dr. Jaedicke, the Chairman; Mr. Chan, Dr.
Gramm, Dr. Mendelsohn, Mr. Pereira, and Lord Wakeham. Dr. Jaedicke and Lord
Wakeham had formal accounting training and professional experience. Dr. Mendelsohn was
the only Committee member who appeared to have limited familiarity with complex
accounting principles.

(4) The Compensation Committee established and monitored Enron’s compensation
policies and plans for directors, officers and employees. Its members in 2001 were Dr.
LeMaistre, the Chairman; Mr. Blake, Mr. Duncan, Dr. Jaedicke, and Mr. Savage.

(5) The Nominating Committee nominated individuals to serve as Directors. Its members
in 2001 were Lord Wakeham, the Chairman; Dr. Gramm, Dr. Mendelsohn and Mr. Meyer.

The Board normally held five regular meetings during the year, with additional special
meetings as needed. Board meetings usually lasted two days, with the first day devoted to
Committee meetings and a Board dinner and the second day devoted to a meeting of the full Board.
Committee meetings generally lasted between one and two hours and were arranged to allow Board
members, who typically sat on three Committees, to attend all assigned Committee meetings. Full
Board meetings also generally lasted between one and two hours. Special Board meetings, as well
as meetings of the Executive Committee, were typically conducted by telephone conference.

Committee chairmen typically spoke with Enron management by telephone prior to
Committee meetings to develop the proposed Committee meeting agenda. Board members said that
Enron management provided them with these agendas as well as extensive background and briefing
materials prior to Board meetings including, in the case of Finance Committee members, numerous
deal approval sheets (“DASHs”) for approval of major transactions. Board members varied in how
much time they spent reading the materials and preparing for Board meetings, with the reported
preparation time for each meeting varying between two hours and two days. On some occasions,
Enron provided a private plane to transport Board members from various locations to a Board
meeting, and Board members discussed company issues during the flight. Enron also organized
occasional trips abroad which some Board members attended to view company assets and
operations.
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During the Committee meetings, Enron management generally provided presentations on
company performance, internal controls, new business ventures, specific transactions, or other topics
of interest. The Finance Committee generally heard from Mr. Fastow, Mr. Causey, Mr. Buy, Mr.
McMahon and, occasionally, Mr. Glisan. The Audit Committee generally heard from Mr. Causey,
Mr. Buy, and Andersen personnel. The Compensation Committee generally heard from the
company’s top compensation official, Mary Joyce, and from the company’s compensation
consultant, Towers Perrin. On occasion, the Committees heard from other senior Enron officers as
well. At the full Board meetings, Board members typically received presentations from each
Committee Chairman summarizing the Committee’s work and recommendations, as well as from
Enron management and, occasionally, Andersen or the company’s chief outside legal counsel,
Vinson & Elkins. Mr. Lay and Mr. Skilling usually attended Executive, Finance, and Audit
Committee meetings, as well as the full Board meetings. Mr. Lay attended many Compensation
Committee meetings as well. The Subcommittee interviews indicated that, altogether, Board
members appeared to have routine contact with less than a dozen senior officers at Enron. The
Board did not have a practice of meeting without Enron management present.

Regular presentations on Enron’s financial statements, accounting practices, and audit results
were provided by Andersen to the Audit Committee. The Audit Committee Chairman would then
report on the presentation to the full Board. On most occasions, three Andersen senior partners from
Andersen’s Houston office attended Audit Committee meetings. They were D. Stephen Goddard,
head of the Houston office; David Duncan, head of the Andersen “engagement team” that provided
auditing, consulting and other services to Enron; and Thomas H. Bauer, another senior member of
the Enron engagement team. Before becoming head of the Houston office, Mr. Goddard had led the
Enron engagement team for Andersen. Mr. Duncan became the “worldwide engagement partner”
for Enron in 1997, and from that point on typically made the Andersen presentations to the Audit
Committee. The Audit Committee offered Andersen personnel an opportunity to present
information to them without management present.

Minutes summarizing Committee and Board meetings were kept by the Corporate Secretary,
who often took handwritten notes on Committee and Board presentations during the Board’s
deliberations and afterward developed and circulated draft minutes to Enron management, Board
members, and legal counsel. The draft minutes were formally presented to and approved by
Committee and Board members at subsequent meetings.

Outside of the formal Committee and Board meetings, the Enron Directors described very
little interaction or communication either among Board members or between Board members and
Enron or Andersen personnel, until the company began experiencing severe problems in October
2001. From October until the company’s bankruptcy on December 2, 2001, the Board held
numerous special meetings, at times on almost a daily basis.
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Enron Board members were compensated with cash, restricted stock, phantom stock units,
and stock options.® The total cash and equity compensation of Enron Board members in 2000 was
valued by Enron at about $350,000 or more than twice the national average for Board compensation
ata U.S. publicly traded corporation.’

FACTUAL BASIS FOR FINDINGS

Finding (1): The Enron Board of Directors failed to safeguard Enron shareholders
and contributed to the collapse of the seventh largest public company in the United
States, by allowing Enron to engage in high risk accounting, inappropriate conflict of
interest transactions, extensive undisclosed off-the-books activities, and excessive
executive compensation. The Board witnessed numerous indications of questionable
practices by Enron management over several years, but chose to ignore them to the
detriment of Enron shareholders, employees and business associates.

One of the striking features of the Enron collapse is the company’s abrupt and dramatic
transformation from a well-respected and award-winning company to a disgraced and bankrupt
enterprise in less than three months. Steady revelations since October 2001 have raised questions
about numerous aspects of the company’s operations, from its extensive undisclosed off-the-books
dealings, often with companies run by Enron personnel,'® to an April 2002 SEC filing announcing
that the company’s financial statements were unreliable and the book value of'its assets would have
to be written-down as much as $24 billion," to its apparent intention to manipulate the California
energy market,'” to tax strategies which apparently included Enron’s ordering its tax department to
produce billions of dollars in company earnings through the use of complex tax shelters."

¥See Hearing Exhibits 35a and 35b on Enron Board Member compensation, prepared by the Subcommittee
based upon information in Enron filings with the Securities and Exchange Commission (“SEC”). Phantom stock
units at Enron were deferred cash payments whose amounts were linked to the value of Enron stock.

’See “Director Compensation; Purposes, Principles, and Best Practices,” Report of the Blue Ribbon
Commission of the National Association of Corporate Directors (2001) at page V (average total Board compensation
at top 200 U.S. public corporations in 2000, was $138,747).

1%See, for example, Hearing Exhibit 44, “Partnership Spurs Enron Equity Cut, Wall Street Journal
(10/18/01).

"Form 8-K filed by Enron Corporation with SEC (4/22/02).

"2See, for example, memorandum by Christian Yoder and Stephen Hall of Steol Rives LLP to Richard
Sanders (12/8/00) regarding “Traders’ Strategies in the California Wholesale Power Markets/ISO Sanctions,”
analyzing strategies used by Enron energy traders in the California wholesale energy markets during 2000.

See “Enron’s Other Strategy: Taxes; Internal Papers Reveal How Complex Deals Boosted Profits by $1
Billion,” Washington Post (5/22/02).
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During their Subcommittee interviews, the Enron Directors seemed to indicate that they were
as surprised as anyone by the company’s collapse. But a chart produced at the Subcommittee
hearing marks more than a dozen incidents over three years that should have raised Board concerns
about the activities of the company.'* The first listed incident, in February 1999, is an Audit
Committee meeting in which Board members were told that Enron was using accounting practices
that “push limits” and were “at the edge” of acceptable practice. Three times in 1999 and 2000, the
Board was asked to and approved an unprecedented arrangement allowing Enron’s CFO to set up
private equity funds, the LJM partnerships, to do business with Enron for the purpose of improving
Enron’s financial statements. The Board also approved moving an affiliated company, Whitewing,
off the company books, while guaranteeing its debt with $1.4 billion in Enron stock and helping it
obtain funding for the purchase of Enron assets. Committee and Board presentations throughout
1999, 2000 and 2001 chronicled the company’s foray into more and more off-the-books activity.
Three times in 2000, the Board was asked to and approved complex transactions called the Raptors,
despite questionable accounting and ongoing risk to the company. The Board was also informed
that, in six short months, LJM had produced over $2 billion in funds flow for Enron, and Enron’s
gross revenues had jumped from $40 billion in 1999 to $100 billion in 2000. These figures are
striking, yet apparently no Board member questioned them.

In 2001, evidence began to